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A BRIEF HISTORY OF THE SUPREME JUDICIAL 
COURT OF MASSACHUSETTS. 

By the Colony Charter of 1629, the general court was the gov- 
erning body, and as explained elsewhere it consisted of the governor, 
deputy-governor and 18 ‘‘assistants’’, or magistrates, and the ‘‘free- 
men’’ who were soon to be represented by deputies chosen by the 
‘‘freemen’’ of the various towns. This body had, and exercised, 
both legislative and judicial powers. It was the supreme court of 
the colony, to which appeals lay from the magistrates sitting 
singly, and from other lower tribunals. The law administered was 
the common law of Massachusetts, as distinguished from the 
common law ot England. The local common law was a com- 
posite of English Law modified by local custom and supplemented 
by the Old Testament which occupied a position as a law book 
in actual practice. The influence of the Bible as a law book at 
this period can hardly be over-estimated, because it was read by 
practically everyone in the colony, and thus exercised not only a 
religious influence but educated the whole community in the 
human nature involved in government. It is safe to say that it 
has contributed largely to the development of what is known in 
New England as ‘‘ Yankee commonsense.’’ 

All this does not mean that the English common law did not 
play a large part in the practical administration of justice. Much 
of it was doubtless administered under the name of ‘‘ Law of God.’’ 
The first compilation of the laws was the body of liberties of 1643 in 
which appear some of the local variations from the English common 
law, such for example as the option contained in Liberty 29, between 
trial by jury and trial by the bench, or in the formal records of 
the court of Assistants ‘‘ by God & the country’’, or ‘‘by God & the 
Bench.’’ 

The body of Liberties was not exactly a statutory enactment, it 
resembled rather the current ‘‘restatements of the common law’’ 
which are being prepared for the convenient use of the American 
bench and bar by the American Law Institute. Those restatements 
are not statutory codifications, but are reflections of the weight of 
authority in the various branches of the law, as the term ‘‘restate- 
ment’’ implies. 

Curiously enough all the copies of this ‘‘Body of Liberties’ 
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disappeared at some later period until 1848, when one of them was 
diseovered among some old papers in the Boston Athenaeum and 
printed as a source of history. In 1647 ‘‘to the end that we may 
have better light for making & proceeding about laws’’ the general 
court imported ‘‘two of Sir Edward Coke upon Littleton; two of 
the books of entries; two of Sir Edward Coke upon Magna Charta ; 
two of the new terms of the law; two of Dalton’s Justice of the 
Peace ; two of Edward Coke’s reports.’’ And in 1648, a new body of 
law was compiled having more of the nature of a general codifica- 
tion. The late Nathan Matthews has deseribed this as ‘‘the first 
code in English jurisprudence”’ in its comprehensive character, re- 
sembling the code of Justinian, It contained among other things, 
the first provision in English law, for compensation upon the tak- 
ing of property by eminent domain, and is particularly note- 
worthy because there were no practising lawyers in Massachu- 
setts at that time. The colonists distrusted and deliberately ex- 
cluded them, but Governor Winthrop, Governor Dudley, Governor 
Bellingham and others, including the Rev. Nathaniel Ward of 
Ipswich, had studied law in England and showed a striking ¢a- 
pacity for law-making at a time when there were no controversial 
lawyers. 

Six hundred copies of this Code were printed but apparently 
they all disappeared before the end of the century so that there was 
no known copy in existence until about twenty-five years ago when 
a copy was discovered in the library of the Mayor of Rye in Eng- 
land, which was sold at that time. It has been recently published 
by the Harvard University Press as the first of a series of historical 
publications of the Henry E. Huntington Library. 

The explanation of the disappearance of the copies may be 
found in a petition of Richard Russell, the Treasurer, presented in 
1651: ‘‘ Whereas By the Courts Incoradgment I purchased the Last 
printed Law Bookes, and by reason of the Courts Alteration of 
summe things In those bookes made them unvendible Insomuch that 
your petitioner Lost above Tenn Pownds, a great part Turned to 
wast pap’r and many of them Burnt, your Petitioner desires this 
Court would Tenderly Consider the same And accordingly releve 
your petitioner heerin.’’ The General Court dealt generously with 
the Treasurer and ‘‘allowed him twenty pounds out of the next 
country rate.’’ The searcity of the book ten years after it was 
printed may be learned from the preface to the edition of 1660, 
which begins: ‘‘The Books of Lawes, of the first Impression, not 
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being to be had for the supply of the Country, put us upon thoughts 
of a seeond.’’ 

The Governor, during this period when the general court was 
both a legislative and a judicial body, occupied in his judicial ea- 
pacity the position of Chief Justice, and accordingly the portraits of 
the Chief Magistrates of the Colonial period are reproduced in this 
pamphlet. 


r a ae = 
BOSTONS FIRST TOWN-HOUSE 
1657~1711 





Courtesy of the Bostonian Society. 


For the first 28 years of the Colony the legislative and judicial 
functions were performed in the First Church. The site of the Old 
State House was used as an open market place where farmers sold 
their produce every Thursday after the regular weekly Bible lee- 
ture. At the easterly end of the market place were the stocks and 
whipping post, and from time to time heretical or otherwise objee- 
tionable books were publicly burned in the street in front. Oppo- 
site the market place in different directions were the First Chureh, 
the parsonage, the earliest shop, the town pump, the cage in which 
Sabbath breakers did penance, and Governor Winthrop’s first home- 
stead. In 1649 the government tried to tempt private capital to 
build a combined town house and court house by offering the 
market place as a site free of rental forever, with the right to re- 
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ceive rents for any rooms not needed by the government. Nobody 
was successfully tempted, however, until seven years later Captain 
Robert Keayne died and left to the town the equivalent of $1,500 
with which to build not only a town house but a building to aec- 
commodate town meetings, seleetmen’s meetings, sessions of the 
legislature and courts, ministers’ gatherings, a publie library and 
an armory for the Ancient and Honorable Artillery Company of 
which the Captain had been founder and commander. What was 
left of the $1,500 after completion of this strueture was to be de- 
voted to building a brick conduit or underground reservoir adja- 
cent to the town house, to furnish water for extinguishing fires, 
and to build a schoolhouse in which Indian children might be 
taught the English language. The $1,500 was not sufficiently elas- 
tic to comply with all of the Captain’s wishes. Only a wooden 
town house was built and that cost $3,400, the deficiency above 
the Captain’s legacy being made up by ‘‘ passing the hat’’ through- 
out the Colony for contributions either in money or material.* 

The eut reproduced herewith from a drawing by Charles A. 
Lawrence of the Boston Globe, published by the Bostonian Society. 
It is based on the original specifications and other references, 
and is considered the most accurate reproduction of the prob- 
able appearance of the building in which the legislature and the 
courts sat from 1658 until 1711, when the building was destroyed 
by fire. The walls of the present Old State House were then built 
on the same site. 

After the revocation of the Charter in 1684, a separate court 
was ereated temporarily under President Dudley and Governor 
Andros during the period preceding the province charter of 1692. 
The first governor under the new charter was Sir William Phipps, 
a native of Maine, who has been deseribed as ‘‘a daring and success- 
ful adventurer’? and ‘‘an ignorant, superstitious, well-meaning 
person who was extremely ill-fitted to cope with’’ the crisis in which 
he arrived—the last great flare-up of the fanatical theocrats in 
Massachusetts and a disgraceful chapter in her history—the witeh- 
eraft delusion. The panie started in Salem, and was fostered in 
Boston by Cotton Mather until the whole community seemed ‘‘be- 
deviled.’’ This outburst was partly due, no doubt, to ‘‘the extra- 
ordinary large sphere accorded to the Devil in Puritan theology.’’ 
When Phipps arrived, over one hundred persons were in prison 

* A still more detailed account of the first town house appears in a paper by Alexander 


Corbett, Esq., in the proceedings of the Bostonian Society, 1930, from which the cut is 
reproduced. 
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awaiting trial as witches. Phipps, influenced by the strong person- 
ality of his friend Mather, who shared Sir Matthew Hale’s belief in 
witches and relied on his witeheraft precedents, seems to have had 
no doubt of witeheraft in his mind. At all events, he appointed, 
probably at Mather’s suggestion, a special and an illegal court 
without authority from the legislature to try these cases. William 





JOSEPH DUDLEY SIR EDMUND ANDROS 
President 1684-1686; Chief Justice Governor 1686-1689. 
1686; Governor 1702-1715. 


Stoughton was chief justice. ‘‘Several of the most enlightened 
men of the provinee,’’ however, were also members of this court 
and, in after years, were heartily ashamed of themselves. One 
of them, Samuel Sewall, who later became chief justice of Massa- 
chusetts, publicly repented in the Old South Meetinghouse. Inno- 
cent persons were aecused, and the fanatical state of mind of the 
court and the publie was taken advantage of by persons who 
wished to satisfy private revenge and get rid of unpopular charae- 
ters. The trials, the sentences, ineluding execution and even tor- 
ture in some cases, were brutal in the extreme, and after a few 
months the reaction set in. The court came to an end: courageous 
laymen, like Thomas Brattle and Robert Calef, threw their influ- 
ence against Mather, his father, and other fanaties, and, in spite 
of their rage, broke their power. Calef wrote a book in answer 
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to Mather’s ‘‘ Wonders of the Invisible World’’ which was printed 
in London in 1700, and quickly imported into the colony. The 
Mathers ‘‘belonged in reality to the sixteenth century, while Calef, 
the merchant defending the cause of intellectual freedom with no 
weapon but that of common sense, belonged to the eighteenth, the 
dawn of which was now at hand.’’ 

Thus the Massachusetts ‘‘theoeracy,’’ so-called, received its 
death-blow and ‘‘a government of laws’’ as distinguished from ‘‘a 
government of men’’ began to grow with the establishment of the 
Superior Court of Judicature in 1699. That Court, the name of 
which was changed after 1780 to the ‘‘Supreme Judicial Court,’’ 
has had a continuous existence since that time, and is today the 
oldest judicial tribunal in America. 


Not until the critical controversy over the Charter after 1664, 
and the later uncertainty of land titles created by Governor Andros, 
did the weakness of a lawyerless community begin to show itself. 
In the Charter controversy Inerease Mather and others are said to 
have consulted Sir John Somers (later Lord Chancellor), who 
advised an appeal; but they did not follow his advice. To oppose 
a ‘‘prerogative writ’’ or defend a land title by consulting clergy- 
men and the Old Testament, instead of trained lawyers and the 
decision of the Privy Council, does not accord with modern notions. 
In other colonies, competent lawyers were available and might have 
been employed in support of the titles. 

Indeed, the community might have been spared the suffering 
and disgrace of the witcheraft trials had there been a trained 
lawyer of character and force to challenge the legality of the 
special court created by Governor Phipps, before it began its 
fanatical proceedings; or to challenge and fight the absurdities of 
the ‘“‘spectral’’ evidence. The court was created on the advice of 
Rey. Cotton Mather by a special commission of ‘‘oyer and terminer’’ 
to try witcheraft cases. The occasional practice of the Crown in 
appointing such special commissions as the ‘‘ Bloody Assizes’’ of 
1685 held by Lord Chief Justice Jeffries and his associates, was 
relied on as a precedent, but the assumption that the Province 
Charter extended this power of the Crown to the Royal Governor 
of the Provinee for such a purpose, without authority from the 
General Court which had the sole authority to ‘‘establish judica- 
tories’’, probably, would have been upset, had there been competent 
lawyers at hand to attack it. 


The first legislative act of the General Court after the provinee 
charter was a ‘* Bill of Rights,’’ which was disallowed by the Privy 
Council because, among other reasons, it contained a provision for 
jury trial in all cases, including revenue cases. The controversy 
over the right to Jury trial in such cases continued down to the 
Revolution. The General Court, under the new charter, also 
promptly provided a system of courts including a eourt of chancery 
whieh was disallowed by the Privy Couneil, apparently because 
they apprehended local favoritism in the operation of such a court. 
This resulted in the absence of general equity jurisdiction in 
Massachusetts for 150 years. Starting with a prejudice on the part 
of the authorities in England against such a loeal jurisdiction, the 
colonists developed their own prejudice against what they consid- 
ered the discretionary character of equity jurisdiction and _ this 
prejudice was fostered by the popular reputation of Lord Chan- 
cellor Jeffries. Trained in this prejudice, the American bench and 
bar reflected to some extent the lone struggle and misunderstanding 
hetween the English common law and equity courts. Gradually 
special extensions of such jurisdiction were made by statute to meet 
the needs of the community, but it was not until 1877 that the legis- 
lature finally established the jurisdiction of the supreme judicial 
court ‘‘according to the general principles of equity jurispru- 
dence.”’ This very gradual development accompanied by strict con- 
struction of the successive statutory extensions, seriously affected 
Massachusetts law and, even today, results of the long period of 
lack of training in equity are sometimes noticeable. 

After several unsuccessful attempts, in 1699, an act was passed 
establishing *‘the Superior Court of Judicature, Court of Assize & 





an 
independent tribunal, but still subject to an appeal to the legisla- 
ture, sitting as the ‘‘general court.’’ The principle of separating 
entirely the judicial from the legislative functions was not accom- 
plished in Massachusetts until 1780 when John Adams wrote it 
into the 29th and 30th articles of the ‘‘ Bill of Rights’’ and Chapter 
3rd of ‘‘the frame of government’’ in the Massachusetts Constitu- 


general Gaol delivery,’’ as the supreme court of the province 


tion adopted in that year, which led to the similar separation of 
functions in the national Constitution, when the Supreme Court 
of the United States was created in 1788. 

With the creation of this new tribunal and the growing needs 
of the community, a bar began to develop in Massachusetts for the 
first time, but it developed slowly. During the entire period be- 
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tween 1699 and 1776, when the court was reorganized after the 
Revolution, only four of the justices had received a legal training 
prior to their appointment. These four were Chief Justice Benja- 
min Lynde, Senior, Chief Justice Paul Dudley, Judge Edmund 
Trowbridge, sometimes referred to as ‘‘the oracle of the common 
law in New England,’’ and William Cushing, who beeame the first 
acting Chief Justice in Massachusetts after the Revolution and was 
one of the first appointments made by President Washington to the 
Supreme Court of the United States in 1789. 

The first real leader of the bar appeared in Massachusetts about 
1722 from Connecticut in the person of John Read, who trained 
both the bench and his colleagues at the bar in the value of legal 
study, formal procedure, and restraint of their habitually ver- 
bose tendencies. In this he was supported by another leading 
lawyer, Robert Auchmuty, who was also a judge of Admiralty. 
Other leaders who gradually came to the front in the second 
quarter of the 18th century were Jeremiah Gridley, sometimes 
called ‘‘the Father of the Bar,’’ Benjamin Pratt, later Chief Jus- 
tice of New York, Oxenbridge Thacher, and James Otis, Jr. 
These men were omnivorous readers, and because of this fact, and 
their practical experience in fighting out the rights of men in 
court, the bar of the pre-revolutionary period is of more outstand- 
ing importance than the bench, for most of the Judges received 
their legal training after they became judges. After the breaking 
out of the Revolution the positions of all the judges of the 
Superior Court were declared vacant by the Provincial Congress, 
and the court was reorganized with five judges, including John 
Adams as Chief Justice. He was too much oceupied in Philadel- 
phia, in securing the adoption of the Declaration of Independence, 
ever to sit as a Judge, but in view of the danger attaching to the 
prominent position of judge in ease the Revolution were unsuc- 
cessful, it was, at first, difficult to secure the acceptance of the 
position and Adams appears to have accepted in order to get 
things started. He soon resigned and was succeeded as Chief 
Justice by William Cushing, the only pre-revolutionary judge to 
be reappointed. 

After the adoption of the state constitution in 1780, by which 
the previously existing tribunals were continued in existence, the 
name of the Superior Court was changed to the ‘‘Supreme Judi- 
cial Court’’ which is the only court specifically provided by the 
constitution. The constitution also provided for the selection of 
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(From a portrait by Smibert.) 
FOUR LEADERS OF THE MASSACHUSETTS BAR 
BETWEEN 1720 AND 1760 
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Sometimes referred to as “the oracle of the common law in New England.” 


(From a portrait by Blackburn.) 
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judges by appointment of the governor with the advice and con- 
sent of his executive council, and established the judicial tenure 
‘‘during good behavior,’’ thus adopting the principle of the Eng- 
lish Act of Settlement of 1700 by which an independent judiciary 
was insured as a protection for the people of England against 
the Crown. Removal of judges, not only by the judicial method 





OXENBRIDGE THACHER 


(From a portrait by Smibert.) 


of ‘‘impeachment’’ but by the legislative method of removal by 


se 


the Governor and Council on ‘‘address’’ of both houses of the 
General Court is provided for here, as in England, so that ‘‘ good 
behavior’? means what it says and no judge is appointed ‘‘for 
life.’’ Sinee 1918 by constitutional amendment the Governor and 
Council also can retire a judge ‘‘ because of advanced age or mental 
or physieal disability.”’ 

The judges at the time of the Revolution and for many years 
atter were obliged to travel on circuit to the various counties over 
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bad and often dangerous roads. The judicial salary was very small 
and their positions, while of great importance, were not as attrac- 
tive as they might have been, but they were filled by men of ability. 
There were no official reports, law books were searce and as a 
majority of the court sat at jury trials there were no appeals or 
exceptions on questions of law. This condition of affairs con- 
tinued until shortly after the beginning of the 19th century when 
the legislature provided for experiments in the trial of eases in 
the first instanee before a single judge. 


THE COSTUME OF THE COURT. 


Before, and for a short time after, the Revolution, the bar was 
classified into barristers and attorneys and beginning about 1760, 
when Thomas Hutchinson became Chief Justice, both judges and 
barristers wore wigs and gowns. The story of their disappearance 
is told by William H. Sumner in his memoir of his father, Judge 
(later Governor) Increase Sumner, as follows: 


‘*The use of the robes was discontinued soon after the 
appointment of Judge Dawes to the beneh (1792). The 
Judge was a man of small stature, of a most amiable and 
excellent disposition, somewhat of a poet, but had a slight 
impediment in his speech, which made him lisp. Dana, 
the Chief Justice, was also of small stature, but had a very 
impressive and authoritative manner. The Chiet Justice 
took umbrage at this appointment, on account of what he 
considered the undignified appearance and utterance of 
Judge Dawes, and alleged that it was not for his qualifica- 
tions, but by the influence of his father, who was a member 
of Governor Hancock's Council, that he was appointed. Soon 
after Judge Dawes took his seat upon the bench, the Chief 
Justice came into Court without his robes, while the side 
Judges had theirs on. Upon retiring to the lobby after the 
adjournment of the Court, Judge Sumner remonstrated with 
the Chief Justice against his undignified appearance with- 
out his robes, and said, ‘If you leave yours off, Chief Justice, 
we shall ours also; but remember what I say, if people get 
accustomed to seeing the Judges in a common dress, without 
their robes, the Court will never be able to resume them.’ 
The Chief Justice, with a remark of great asperity, persisted 
in his determination, and from that period the robes, which 
gave such dignity to the bench, were laid aside.’’ 


The Court sat without robes for more than 100 years until 
March 5, 1901, when, as a result of a petition from leading mem- 
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bers of the bar, the present costume was adopted of a simple black 
silk robe. 

Shortly after the statutes providing for trials before a single 
judge, Chief Justice Dana resigned in 1806. Two of the judges 
of the court felt that new blood was needed to initiate the bar in 
the administration of the new system. They explained their 
views to Governor Caleb Strong, and suggested the appointment 
of Theophilus Parsons, then the admitted leader of the bar, and 
a man of exceptional capacity and force. They thought that if he 
were appointed without notice he might be persuaded to accept. 
Accordingly the appointment was made and he accepted at a saeri- 
fice of more than four-fifths of his income. With him the modern 
administration in Massachusetts began, and while he served for 
only six years before his death, he applied the view of Lord 
Lyndhurst that ‘‘it was the business of a judge to make it un- 
pleasant for counsel to talk nonsense’’ and at the same time with 
a kindly interest he turned his court into a law school particularly 
for the young members of the bar. In other words, he adminis- 
tered justice in a way that had never been known before in Massa- 
chusetts, and incidentally he received some training himself in 
judicial practice from some of his former colleagues of the bar, 
particularly Samuel Dexter, who, on one oceasion, paused in his 
argument and read to the chief justice the passage from Lord 


Bacon's essay on ‘‘ Judicature’’ in which we are told that ‘‘an over- 
speaking judge is no well tuned eymbal.’’ 

In 1820 Maine was separated from Massachusetts and ad- 
mitted to the Union as a separate state, thus greatly reducing the 
circuits which the judges were obliged to travel. While all our 
chief justices, and indeed a very large proportion of the asso- 
ciate justices also, have been men of outstanding ability, the most 
important event in the history of the court, following the service 
of Chief Justice Parsons, was the appointment, in 1830, of Chief 
Justice Lemuel Shaw, the greatest figure in the history of the 
court. His appointment almost coincided with the first revision 
of the statutes under the leadership of Charles Jackson and with 
the beginning of Judge Story’s comprehensive textbooks on 
different branches of the law. The influence of these three men and 
their associates, and particularly the respect and prestige which 
attached to the character and conduct of the chief justice and his 
exceptional capacity as an expounder of our constitutional and 
common law, did much to stabilize the government of the common- 
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wealth during the thirty years of his service, which covered the 
period when Massachusetts was developing as an industrial com- 
munity. 

In 1859 the legislature abolished the earlier courts of common 
pleas and created in its place a trial court of state-wide jurisdic- 
tion called the Superior Court. This court, beginning with 10 
judges, has gradually developed into the great trial court of the 
commonwealth in which all jury trials take place. With the 
growth of the community and the consequent increase of business, 
it was found necessary to relieve the Supreme Judicial Court of 
most of its original jurisdiction which has been transferred from 
time to time to the Superior Court, to the Land Court which since 
1898 deals with almost all proceedings relating to real estate, and 
to the various county probate courts which have jurisdiction over 
estates and trusts and domestie relations including divorcee. <Ac- 
cordingly today the Supreme Judicial Court, which consists of 
seven judges, is largely an appellate court, although it still exer- 
cises some original jurisdiction in equity and in the issuance of 
the prerogative writs, as well as occasional proceedings for the 
discipline of the bar. It has control, with the assistance of a 
State Board of Examiners, of admission to the bar. 

The official publication of the opinions of the Supreme Judi- 
cial Court began about 1805 and it was peculiarly fortunate that 
this practice coincided with the appointment of Chief Justice 
Parsons to whom we have already referred, for he contributed 
largely in setting a high standard of learning and power of state- 
ment, and during his administration and that of his successors 
and their associates the Massachusetts reports attained and have 
continued to preserve a position of great influence throughout the 
country. 

The Superior Court originally of ten judges when it was 
created in 1859, now consists of thirty-two judges. All jury busi- 
ness, civil and criminal and most of the equity business, is done in 
this court. Under recent statutes more business, both on the erimi- 
nal and civil sides, is being done in the Municipal Court of the City 
of Boston and in the other seventy-two district courts of the com- 
monwealth. These courts now have jurisdiction unlimited by the 
amount involved but subject to a right in the defendant to remove 
the case to the Superior Court if he wishes. There are no juries in 
the district courts. 


Fr. W. G. 
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Chief Justice, 


1769-1771. 


Chief Justice, 


PORTRAITS OF CHIEF JUSTICES 
FROM 
1775 TO 1930 


NOTE. 


John Adams was appointed Chief Justice upon the reorganization of 
the Court in 1775, but never sat, as he was in Philadelphia at the Conti- 
nental Congress. He resigned in 1776. 

There is no known portrait of Nathaniel Peaslee Sargeant of Haver- 
hill who was a justice from 1775 to 1790 and chief justice from 1790- 
1791. 

After the adoption of the Constitution in 1780 the name of the court 
changed to “Supreme Judicial Court.” 
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THEOPHILUS PARSONS 
Chief Justice Supreme Judicial Court, 1806-1813. 


Of this picture by Stuart, the son of the Chief Justice says: 

“This head was painted from memory, immediately after his death, and was 
never finished. I regard it as an admirable likeness. Stuart was earnestly requested 
by my uncle William to finish it; but he always refused to do so, saying that he 
had seen my father for an hour, and painted while the vision lasted, and if he saw 
him again he would finish it, and not otherwise. By all which he meant, that 
he had seized an hour of very vivid recollection to make this sketch, and that he 
could not recall it. I am glad he never attempted to finish this portrait. From it 
he made several,—one for my uncle and some for public bodies,—using this 
sketch as an original, and finishing the copy, as well as he could. But all of these 
portraits are, as I think, inferior to this sketch in force and in resemblance.” 
(Memoir, p. 35.) 
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1860-1868. 


WILASJANIEL 
Chief Justice, 


HORACE GRAY 
Justice Supreme Judicial Court, 1864-1873. 
Chief Justice, 1873-1882. 
Justice Supreme Court of the United States, 1882-1902. 


Justice Supreme Judicial Court, 1850-1860. 








MARCUS MORTON 


Justice Supreme Judicial Court, 1869-1882. 
Chief Justice, 1882-1890. 











WALBRIDGE A. FIELD 
Justice Supreme Judicial Court, 1881-1890. 
Chief Justice, 1890-1899. 





Copyright photo by Notman. 


OLIVER WENDELL HOLMES 


Justice Supreme Judicial Court, 1882-1899. 
Chief Justice, 1899-1902. 
Justice Supreme Court of the United States, 1902- 








MARCUS P. KNOWLTON 
Justice Supreme Judicial Court, 1887-1902. 
Chief Justice, 1902-1911. 








Copyright photo by Schervee. 


ARTHUR P. RUGG 
Justice Supreme Judicial Court, 1906-1911. 
Chief Justice, 1911- 


(The Present Chief Justice.) 





A BRIEF ACCOUNT OF THE RATIFICATION OF THE 
CONSTITUTION OF THE UNITED STATES IN 1788 IN 
THE MEETING-HOUSE IN LONG LANE. 

The Supreme Court of the United States was provided for by 
the Federal Constitution and came into existence in 1789 with 
John Jay, a New York lawyer of French descent, as chief justice. 
As an introduction to the portraits of the members of that Court 
who have been appointed, from Massachusetts, some account of the 
struggle over ratification of the Constitution in Massachusetts may 
interest our visitors. 

In the old meeting-house in Long Lane, now Federal Street, on 
the site of the present building of the Boston Chamber of Com- 
meree, the Convention specially elected to consider the Constitution 
framed by the Convention in Philadelphia, held its sessions in 
January, 1788. Five of the original thirteen colonies had already 
ratified the document, which was to go into effect upon ratification 
of nine states. The three leading states of New York, Virginia and 
Massachusetts were still to be heard from among those which had 
not then ratified. At the time the Massachusetts Convention met, 
it was generally conceded that a majority of the delegates were 
opposed to ratification, not so much because of any formulated 
reason of substance, but mainly beeause the people of the country 
towns throughout the state, which then included Maine, suspected 
the document as the product of lawyers and business men. Samuel 
Adams, the great popular Revolutionary agitator, was non-com- 
mittal. John Haneock, the governor of Massachusetts, who was 
chosen to preside over the Convention, had an attack of gout, which 
was often a convenient refuge for him in times of political uncer- 
tainty in these post-revolutionary days. Chief Justice William 
Cushing, vice-president of the Convention, presided during most 
of the sessions. The leader of the men who favored ratification was 
Theophilus Parsons, then a lawyer of Newburyport in Essex County 
(and later chief justice), who, next to John Adams, had the most 
constructive mind in Massachusetts in those days. John Adams 
was in London at the time, and so took no part in this Convention. 
By a careful and patient presentation of the reasons for ratification 
during a period of about a month, Parsons and his colleagues finally 
secured a favorable result by drafting a series of proposed amend- 
ments as suggestions to the first Congress to be held under the 














36 


Constitution. These amendments, the substance of which finally 
became the first ten amendments which are known as the Federal 
Bill of Rights, were drafted by Parsons. They were then submitted 
to Hancock, and it was suggested to him that he might be a candi- 
date for the vice-presidency under new government. Accordingly 
he recovered from his gout, sufficiently to take his seat as presiding 





THEOPHILUS PARSONS 


(From a miniature painted from life by Malbone, in 1796.) 


officer, and submitted the amendments, without discussion as to 
their authorship, as proposals to accompany ratification, rather 
than as conditions of ratification. This suggestion finally won the 
acquiescence of Samuel Adams, and of a sufficient number of other 
doubters to secure ratification by 19 votes and the struggle then 
shifted to the shoulders of James Madison and John Marshal in 
the Virginia Convention and of Alexander Hamilton and John 
Jay in the New York Convention, both states finally following the 
lead of Massachusetts. 

An inhabitant of the Connecticut Valley, a few years ago, 
made the statement that ‘‘two-thirds of the common sense in 
Massachusetts lay west of Woreester.’’ While those of us who 
live in Boston ean hardly be expected to agree too literally to this 
suggestion, we all recognize the great steadying influence exerted, 
at different periods of our history, by the level-headed Yankee 
farmers of Berkshire County. It was they who during the Revo- 
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lution mistrusted the influence of the sea-board counties and refused 
to allow the Superior Court to sit in Pittsfield until a constitution 
or ‘‘eompact’’ of government had been adopted to protect the 
rights of individuals throughout the Commonwealth.* It was largely 
as a result of their enerey and initiative that the state constitution 
of Massachusetts had been adopted in 1780, and the influence of 
Berkshire County is again evident in the convention of 1788 in 
connection with the national Constitution. An illustration of the 
character of the sincere opposition to ratification in the minds of 
many of the farmers and townspeople of the state, and of the 
sturdy common sense with which it was answered by Captain Jona- 
than Smith of Lanesborough in Berkshire County, may interest our 
visitors as showing the character of the struggle. 

One delegate, named Singletary, reflected reasons for the oppo- 
sition as follows: 

‘*These lawyers and men of learning are moneyed men, 
that talk so finely, and gloss over matters so smoothly, to 
make us poor illiterate people swallow down the pill, expect 
to get into Congress themselves; they expect to be managers 
of the constitution and get all the power and money into 
their own hands and then they will swallow up all us little 
folks like the great Leviathan—yes, just as the whale swal- 
lowed up Jonah.’”’ 


Another delegate, who was afraid of the idea of a congress, 
said he ‘* would not trust a flock of Moseses.’’ Another said, ‘‘ Had 
I an arm like Jove, I would hurl from the globe those villians that 
would dare attempt to establish in our country a standing army.’’ 
Another thought that congress would establish courts like ‘‘that 
diabolical institution the Inquisition.’’ ‘‘Racks and gibbets may 
be amongst the mild instruments of their [congress’s] discipline.”’ 

In answer to such arguments Colonel Jonathan Smith of 


Lanesborough, toward the end of the debate, rose to the occasion 
as follows: 


‘*Mr. President, I am a plain man and get my living by 
the plough. I am not used to speak in public, but I beg your 
leave to say a few words to my brother plough-joggers in 
this house. I have lived in a part of the country where I 
have known the worth of good government by the want of 
it. There was a black cloud that rose in the east last winter 
and spread over the west. (Here Mr. Wedgery interrupted: 
Mr. President, I wish to know what the gentleman means by 
the east?) I mean, Sir, the county of Bristol. The cloud 





* The Berkshire County leader in this movement was Rev. Thomas Allen, of Pitts- 
field,—the “fighting parson,’”’ who had an exceptional grasp of some of the fundamental 
human problems of government in this region, and a rare power of statement. 
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rose there, and burst upon us, and produced a dreadful effect. 
It brought on a state of anarchy, and that leads to tyranny. 
It is better to have one tyrant than so many at once. 

‘‘Now, Mr. President, when I saw this Constitution, I 
found that it was a cure for these disorders. It was just 
such a thing as we wanted. I got a copy of it and read it 
over and over. I had been a member of the Convention to 
form our own State Constitution, and had learnt something 
of the checks and balances of power, and I found them all 
here. I did not go to any lawyer and ask his opinion; we 
have no lawyer in our town, and we do well enough without. 
I formed my own opinion, and was pleased with this Con- 
stitution. My honorable old daddy there (pointing to Mr. 
Singletary) won’t think that I expect to be a congressman, 
and swallow up the liberties of the people. I never had any 
post, nor do I want one, and before I am done you will 
think that 1 don’t deserve one. But I don’t think the worse 
ot the Constitution because lawyers, and men of learning, 
and moneyed men, are fond of it. I don’t suspect that they 
want to get into congress and abuse their power. I am not 
such a jealous make. They that are honest men themselves 
are not apt to suspect other people. I don’t know why our 
constituents have not as good a right to be jealous of us as 
we seem to be of the Congress, and I think those gentlemen ; 
who are so very suspicious that as soon as a man gets into 
power he turns rogue, had better look at home. 

‘*Some gentlemen think that our liberty and property 
are not safe in the hands of moneyed men, and men of 
learning. I am not of that mind . . . these lawyers, these 
moneyed men, these men of learning, are all embarked in 
the same cause with us, and we must all swim or sink to- 
gether; and shall we throw the Constitution overboard 
because it does not please us alike?”’ 


It was commonly believed that if Massachusetts had not rati- 
fied, the Constitution would have failed in other states. 

The great influence of the plan inaugurated by the Massa- 
chusetts Convention of recommending amendments, instead of 
insisting upon them as conditions, is shown by the fact that most of 
the remaining states followed the example of Massachusetts in 
making such recommendations. 

F. W. G. 
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WILLIAM CUSHING 


Justice of the Supreme Court of the United States, 1789-1810. 
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Mr. Justice Cushing’s Copy of Letter to President W ashington Declining 
the Office of Chief Justice of the Supreme Court of the United States. 
(By courtesy of Gen. H. F. Hodges of Lake Forest, Til.) 
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BENJAMIN ROBBINS CURTIS 


of the 


Justice 





HORACE GRAY 


Justice of the United States Supreme Court, 1882-1902. 




















CAPTAIN OLIVER WENDELL HOLMES 
1862. 


(From a photograph.) 





OLIVER WENDELL HOLMES 


Justice Supreme Court of the United States, 1902- 


(From the portrait by Charles Hopkinson painted in 1930 and in the possession 
of the Harvard Law School.) 





WILLIAM H. MOODY 


Justice of the United States Supreme Court, 1906-1910. 








LOUIS D. BRANDEIS 


Justice Supreme Court of the United States, 1916- 
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